
March 2013 Bar Bulletin

By Karen A. Willie and Michael D. Daudt

 

Over the years in our water law practice, we have seen certain patterns over and over in dealing
with  landslides,  flooding  and  other  madcap  adventures  involving  surface  water.  A  dose  of
preventive  thinking  would  help  your  clients  (and  you,  if  you  have  property  in  the  beautiful
Northwest).

First,  friends do not  let  friends buy steep-slope property.  If  you  break this  rule,  make sure a
reputable geotechnical  engineer inspects the property and gives it  a clean bill  of  health.  As a
preliminary matter, you can go online - http://www.seattle.gov/dpd/landslide/study/ - and see if the
City of Seattle has placed the property in a designated steep-slope area.1

If  the  property  is  above  the  oft-covered-with-landslides  railroad  tracks,  you  can  have  the
geotechnical engineer obtain historical aerials to see if the property has sustained a slide in the
past. Your engineer can also contact the railroad, noting the milepost number nearest your client's
property, and ask if  there has been landsliding on that section of the tracks. Using the state's
Public Disclosure Act, RCW ch. 42.56,2 you could ask the local  municipality for any records of
landsliding events or surface water complaints in the area.

The engineer should notice whether the developer of the surrounding area madly pushed fill out
onto part  of  the slope to make a building site.  You do not want your client to live on a newly
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created shelf of fill. All  of the downspouts at the property should also be examined and traced.
Often, downspouts and other pipes conveying water are simply directed into the ground where
they will either directly or indirectly affect the steep slope.

If there is a hidden defect such as this and the property experiences a landslide after the six-year
construction statute of repose has expired, the case is time barred.3 In 1519-1525 Lakeview Blvd.,
condominiums overlooking I-5 sustained landslides in January 1997 caused by underground pipes
aimed at the condominiums' foundation. Because the occupancy permits were issued in August
1990, the engineers, architects and other professionals were dismissed from the lawsuit.

If the client's property is a low point that all the area's drainage flows down to, it will be maddening
to repeatedly fend off the flows by putting in French drains and berms.4 The client has the right,
under the common enemy rule, to fend off these surface water flows, but it must be done with
"due care."5

Your client's definition of "due care" will likely clash with the neighbor's. It is best to suggest that
the client employ an engineer so the construction is within the standard of care of the industry.
The  client  should  not  supervise  anything  and  should  reasonably  rely  upon  the  engineer's
expertise as  an  independent  contractor.  The client  should  not  sign  for  permits  as  that  could
constitute a non-delegable duty that destroys the independent contractor defense.6

If  the property  is  in  a designated  steep-slope area in  Seattle (SMC 25.09.020),7  your  client's
engineer should apply for a permit for any construction project. To get a permit, your client, like
Alice, will  find herself careening down a rabbit hole. He or she will have to execute a document
with  the  catchy  name  of  "Covenant  Running  with  the  Land  with  Acknowledgement  and
Acceptance of Risk, Duty to Inform, Need for Insurance, Indemnity and Waiver." Your client would
have to be mad as a hatter to execute one of these covenants without your review and revisions to
narrow and nullify it.

The  present-day  covenant  goes  beyond  what  the  law  provides  by  way  of  protection  to
municipalities.  Under the public  duty  doctrine,  no municipality  can  be found  liable for  merely
permitting construction in its jurisdictions.8 The earlier iterations of the covenant warned of this
legal principle. Today, among other things, the covenant includes an acknowledgement that the
design and capacity of any area public storm system may be inadequate and makes a blanket
statement that there is no duty to upgrade.

Your client must not only indemnify, but must also defend the City of Seattle from any claims or
lawsuits arising out of its permitting the construction or as to any condition identified in the first
section of the covenant. Your client would be mad as a wet hen to learn that she has to provide
legal counsel to the city, especially if her insurance carrier found that her signing of the covenant
nullified any insurance monies with which to do so. We have negotiated a narrower covenant with
a reservation of rights that we are happy to share.

Once your client has settled in, advise that it is madness to cut trees willy-nilly on a steep slope to
enhance views. First, trees absorb an enormous amount of precipitation - (just step away from that
chainsaw, you mad man). Many communities also have view preservation covenants and resisting
or enforcing them could embroil  your client in years of litigation.9 And, as you probably already
know, if your client cuts down a neighbor's tree, triple damages could result.10

Bringing in fill  to extend the backyard of steep-slope property is an equally mad idea. Fill  can
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never become "natural," even if it sits politely on the land for decades and decades.11 If the fill
rolls  down  to the property  at  the foot  of  the slope,  your  client  will  be liable for  the resulting
landslide.

Often, the downspouts of the upper property are not carried safely over the hill to its toe.12 If water
is discharging mid-slope and creates a landslide, your client will be strictly liable under water law
principles.  Displacing  water  from where  it  naturally  occurs  and  moving  it  somewhere else  is
considered a diversion. The downspout owner has likely diverted water that would not naturally
reach the mid-slope or, if it is not a diversion, the water has been "channeled, concentrated and
collected" and thrust onto the hillside in a manner that is "different from the natural  regime."13

Finally, if an area road is acting to unnaturally concentrate and collect surface water, the owner of
the road is strictly liable.14

In assessing a property, it should be noted whether land has been disturbed - for example, a wall
was installed to preserve the neighbor's lateral support. The duty of lateral support in Washington
is grounded not only in case law, but also in the Washington Constitution. The takings section of
our constitution, Art. 1, 16, prohibits a public or private person from taking or "damaging" property.
Violation of the duty results in strict liability.

Your client should be aware that maintaining a wall that provides lateral support is mandatory. It
may seem like madness to have liability for a decaying wall that has been in place for decades
and only falls on the new owner's watch,  but  that is the law in  Washington.15 Often,  walls in
steep-slope areas are not engineered. They can add weight or water to the slope. Upslope owners
also add weight to the hillside if they throw clippings and yard waste onto the hill. A swimming
pool  at  the edge of the property taking advantage of the view is an amenity that also may be
leaking and weakening the hillside.

If your client lives at the bottom of a steep slope, any cutting into it could cause weakening that
might  eventually lead  to a landslide.  Garden  terracing,  in  part,  contributed  to a fatality in  the
Rolling Rock Beach area of Bainbridge Island a number of years ago. We have seen hillsides
notched at the toe to accommodate garages, parking areas and basketball courts. None of these
items is worth the cost of a major landslide cleanup and the possibility of loss of life.

In  addition,  if  your client  creates a landslide on  his or her property or even  if  it  is a "natural"
landslide, homeowner's insurance will  not cover it  unless the client has an additional  landslide
rider.  Under prior  case law,16 coverage would  have been  provided  if  a triggering  event  was a
"covered"  item,  such  as  rainfall.  In  other  cases  decided  at  about  the  same time,  insurance
companies had  changed  their  policy  language so it  excluded  earth  movement,  even  if  it  was
triggered by a covered item or combined with a covered item to trigger the movement.17 Today, all
homeowner's policies that we have seen include limiting language that excludes landslides and
earth movement from coverage. Again, your client will  have to purchase a landslide rider to be
covered for earth movement or landslides.

Even though a homeowner's policy will  not address a landslide on your client's own property, if
landslide debris reaches a neighbor there will be coverage under the policy's liability section. This
results in a madhouse situation where neighbors sue neighbors to bring insurance companies to
the table to fund a remediation. Finally, if your client is in a landslide area and needs landslide
coverage, it is likely that landslide insurance cannot be obtained (another Alice-like scenario). We
know  of  recent  cases  where  Lloyd's  of  London  was  willing  to  insure  against  landslides  on
landslide-designated or steep-slope properties, but the premiums are a bit pricey.
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We hope you and your clients are free from any water-caused madness this year. We live in an
incredible environment  with  many  steep-slope properties  that  afford  spectacular  views.  If  you
employ some common sense and a few preventive measures, those madcap adventures involving
surface waters can be avoided.

Karen Willie and Michael Daudt are owners at Terrell  Marshall  Daudt & Willie PLLC, located in
Seattle's Fremont neighborhood. Willie is called the "water witch" because her practice involves
water of any kind, including cases involving landslides, surface water, floods, riparian rights, septic
overflows  and  wetlands.  Daudt's  practice  includes  this  area  of  law  as  well  as  real  estate,
construction,  insurance,  and  homeowner  association  issues.  They  can  be  reached  at
206-816-6603 or kwillie@tmdwlaw.com and mdaudt@tmdwlaw.com.

1 A designated potential landslide area in Seattle is land that, in part, has shown movement in the
last 10,000 years and is on an incline of 40% or more. SMC 25.09.020 A 3(a) and (b)(5).

2 The municipality must respond to the inquiry within  five days. It  often sets out an additional
timeframe for producing the documents. Your client must pay 15 cents a page for the proffered
documents.  If  you  suspect  that  there  will  be  an  enormous  amount  of  irrelevant  documents,
request to review and designate those that should be copied. The federal counterpart to this is the
Freedom of Information Act, 5 U.S.C. 552. The notion behind these laws is to shed light on the
workings of government, thus they are referred to as the "sunshine laws."

3 See 1519-1525 Lakeview Blvd. Condo. Ass'n v. Apartment Sales Corp., 101 Wn. App. 923, 926,
6 P.3d 74, 76 (2000), aff'd, 144 Wn.2d 570, 29 P.3d 1249 (2001).

4 A berm can be as simple as a small bump in a roadway that directs water away from a property
to a large structure that resembles a levee and surrounds a property keeping flows from it.

5 See Currens v. Sleek, 138 Wn.2d 858, 983 P.2d 626 (1999).

6 See Sea Farms, Inc. v. Foster & Marshall Realty, Inc., 42 Wn. App. 308, 711 P.2d 1049 (1985).

7 Municipalities have different standards for steep-slope or landslide-prone properties and you will
want to consult the local jurisdiction's ordinances.

8 See Phillips v. King County, 136 Wn.2d 946, 950, 968 P.2d 871, 873 (1998).

9 See, e.g., unreported cases Innis Arden Club, Inc. v. Binns, 50 Wn. App. 1064 (1988); Carlson v.
Innis Arden Club, Inc., 144 Wn. App 1037 (2008).

10 See RCW 64.12.030.

11 See Bay v. Hein, 9 Wn. App. 774, 515 P.2d 536 (1973).

12 The "toe" of the slope refers to the bottom of the hillside. Cutting into the bottom of the slope
weakens it  and  encourages the land  above the toe to begin  sliding  down.  Many roads in  the
Northwest are old logging roads that were cut into the toe of the slope.

13 See Hoover v. Pierce County, 79 Wn. App. 427, 432, 903 P.2d 464 (1995); Burton v. Douglas
County, 14 Wn. App. 151, 539 P.2d 97 (1975); Wilber Dev. Corp. v. Les Rowland Constr., Inc., 83
Wn.2d 871, 874, 523 P.2d 186 (1974).

14 See DiBlasi v. Seattle, 136 Wn.2d 865, 969 P.2d 10 (1998).
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15 See Klebs v. Yim, 54 Wn. App. 41, 772 P.2d 523 (1989).

16 Safeco Ins. Co. v. Hirshmann, 125 Wn.2d 621, 773 P.2d 413 (1996).

17 See Kish v. Ins. Co. of N. Am., 125 Wn.2d 164, 883 P.2d 308 (1994); Findlay v. United Pac. Ins.
Co., 129 Wn.2d 368, 917 P.2d 116 (1996).
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